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SPECIAL CONDITIONS 

OF CONTRACT 
 

 

“Being edited for incorporation” 

 
 



1. Assignment of contract – It will be preferable to include a provision allowing 

assignment of contract, to the Lenders as security for the Financial assistance 

to be availed for the project. Similarly, all the bank guarantees (wherein the 

employer is a beneficiary) shall be assignable to the Lenders.    

 

2. Recognition of substitution rights of the Lenders– it will be preferable to 

include a provision recognizing the substitution rights of the Lenders so as to 

bind the contractor for performance of his duties to the substituted entity. 

 

3. Termination / Extension of contract – shall be under prior intimation / notice to 

the Lenders 

 

4. Access to project site – the lenders representative shall have a right to access 

the project site, which shall be acknowledged by the contractor 

 

5. Insurance policies obtained by the contractor in joint name with the 

employer  – assigns of the employer may also be added (so as to cover the 

situation of substitution) 

 

6. Bank guarantee formats provided in the document can be in line with IBA 

model format. (extension period provided in the format of EMD may not be 

acceptable)  

 

7. Ecological balance / compliance with environmental laws-  Certain lending 

(like lending from EIB facility) requires compliance to   environmental and 

social standards, which may have to be ensured by the contractor as well. 

 

8. Lowest price syndrome: It is always a guiding principle nowadays that the 

work should be awarded to Lowest bidder only. Proper evaluation of Lowest 

bidder has to happen in terms of his credentials in jobs execution, financial 

capability, safety statistics , technical capability etc before the price bid is 

considered.  

 

9. Dispute Resolution-Arbitration: Most of the times, it is one sided favouring 

the customer, not the vendor. Time lines for arbitration also are not mentioned 

in the tender documents. Also, If there are several disputes in one job, 

payments should be released to vendor as soon as particular dispute is 

resolved, rather than waiting for resolution of all disputes.  

  

10. Engagement of screened & credible vendors:  A committee has to 

thoroughly study the technical bid of the vendors and then come to a 

conclusion on their capability to execute the project in terms of financial 

&  technical parameters and also the track record of the vendors in executing 

similar works. CIDC is having approved vendors list and that list should be 

given preference while choosing the vendors. 

  



11.  Cash flows and payments to be released :  Abnormal delays are 

happening in payments to vendors. Time lines to be defined strictly for 

payments and interest to be paid to vendors if there is delay in payments. 

  

12. Pre-engineered and pre-fabricated technologies: In many government 

departments, even now, obsolete construction technologies are being used. A 

committee has to be formed to study new technologies in construction to save 

time & cost, and adopt them in construction. CIDC has list of approved 

vendors who adopt  such  technologies and vendors should be short-listed 

accordingly . 

  

13. Penalties and Bonuses : Mostly the penalties are levied one sided only, and 

as a result, vendors are suffering. A rational and logical approach is required 

in this regard. Also bonus clause should be incorporated in the tender 

document to reward the vendors in case of early completion of work.  

 

14. Lowest price syndrome : A weighted average evaluation approach to be 

implemented while the selection of final bidders are being conducted. This will 

ensure the decisions are not becoming a purely a pricing exercise, as in  India, 

at times you normally don’t get really comparable players in a band of expected 

Contract value / or technical capabilities. And other intangible like Quality of 

work, Safety standards, innovation, customer feedback etc also matters, and 

should be given due importance while a decision is being made. 

15.  Dispute resolution – Arbitration :  Both parties (Employer & Contractor) shall 

jointly appoint the Arbitrator. 

16. Safety, health, & Environment concerns : Clear expectations, to be set while 

the bid document is prepared, and bidders are placed at equal level for pricing 

basics against the exact same EHS standards. Ideal to include illustrations thro 

pictorial way, so industry Safety standards are improved on long run. Also, 

promote the culture through incentives. 

17. Insurance products (Tailor made) : Insurance Clauses for the extended 

period to be clearly mentioned, for the scope & cost of Insurance. 

18.  Penalties & Bonuses : Generally in Indian context, these clauses are one 

sided. This has to be relooked more fairly, and contracting firms to be 

incentivised for exceeding the contractual obligations/deliverables as being 

penalized for the delays/ misses.  

19. Cash flows & payments to be released.:  Partial taking over clauses to be 

relooked fairly & the DLP period clearly specified from the Employer Taking over 



dates. Overheads shall not be included in the material cost & it shall be added 

in a separate line Item as Preliminaries head. 

20.  Pre-engineered & pre-fabricated Construction: Incentives to be offered 

worked out for innovation, and new technology solutions. This can be part of the 

contract template or a perquisite, so level playing ground is created.  

 

21. Throughout the Contract, the Organization inviting bids for the  execution  of  the  

contract  has  been  referred  as  “Employer”. Although  Clause  61.2  states  that  the  

employees  of  the Contractor and Sub-Contractor in no case shall be treated as the 

employees of the Employer at any point of time, the use of  expression “Employer” 

shall be best avoided. In several Labour Legislations   as   also   Income   Tax   Act,   the   

expression “Employer” has been used to refer to Organisation in their role of  hiring  

employees.  Thus,  unintentionally,  use  of  this expression  may  give  rise  to  

apprehension  of  existence  of relationship of “Employer-Employee” which may bring 

along with it several obligations for the Organisation inviting bids such  obligations  

which  can  be  avoided  by avoiding  use  of expression “Employer”. Since the 

expression „contractor‟ has been liberally employed to refer to successful bidder, we 

suggest that „contractee‟ or any other suitable expression may be used to avoid 

imputation of any other meaning to the expression „Employer‟. 

 

22. Since Clause 4.4(b) makes it mandatory to have only 25% of total number of engineers 

as professional engineers registered with engineering council of India, it is required that 

experience requirement in number of years shall be prescribed for others to be qualified 

being employed as an engineer. 

 

23. In Clause 20.1 where reference to Envelope 2b is made it shall  be mentioned that 

failure to provide Masked Bill of Quantity /  Material shall lead to disqualification of 

the bid without any obligation to open the „Price Bid.‟ 

 

24. In  Clause  23.1,  it  shall  also  be  mentioned  that  where Organization inviting bids 

has reasonable ground to believe  that  withdrawal  of  bids  is  being  made  to  form  

cartel  for collusive bidding or to impair the fair bidding process or to  enter into a 

collusion for defeating the fair bidding process or  for any other sufficient reason it is 



considered necessary not to allow  such  modification,  such  organization  may  refuse 

modification of bids. 

 

25. In Clause 27.2, it  has been mentioned that in the event of discrepancy  in  totals  and  

unit  price,  unit  price  will  be considered  for  the  purpose  of  the  bid  and  in  the  

event  of  contractor  not  admitting  such  corrected  bid,  EMD  may  be forfeited. 

Clearly such an event of discrepancy indicates that an error has creeped in. Such error 

may also arise to wrong mentioning of unit price by bidder. Therefore, although it may 

be appropriate to admit unit rate, it shall be advisable not to forfeit the EMD amount 

so as to avoid unfructous   and avoidable litigation; rejection of bid shall suffice. 

 

26. In Clause 13.5, it has been mentioned that there shall be no obligation for the 

insurances to include loss or damage caused by war, hostilities, rebellion, insurrection, 

and contamination by  radio  activity,  pressure  waves  caused  by  aircraft  etc. 

However, in Clause 1.2 it has been mentioned that costs of redoing of work 

attributable to such causes shall not be payable by Employer to Contractor. There 

seems to be some gap in this regard. When such events are  neither  covered  by  such  

insurance  nor  reimbursable  by employer, how the same, if arising, are to be taken 

care of. The gap in this regard shall be plugged. 

 

27. Clause 45 may give rise to apprehensions of compromise in quality  if  the  work  is  

completed  in  haste  to  claim  10% incentive. Such clause may not be desirable. If 

incentive is to be given, it should be only for timely completion of work and not 

before agreed timelines. 

 

28. Note to Clause 26 says that Dispute Resolution and Arbitration is  being  dealt  by  

Arbitration  Manual  which  form  Part  II. However no such manual has been found 

forming part of SBD. Therefore, such manual shall be devised and various options of 

dispute resolution be offered as several organizations will not be inclined the dispute 

resolution to be governed by Clauses 24, 25 and 26 in their present form. 

 

29. Aggressive Bidding : Aggressive  biddings  should  be  eliminated  during  the  

bidding process. The document mentions “if the Bid of the successful Bidder is  

seriously  unbalanced  i.e.  extraordinarily  low/high  priced  in relation  to  the  

Employer‟s  estimate  of  the  cost  of  work  to  be performed under the contract, the 

Employer may require the Bidder to  produce  detailed  price  analysis  for  any  or  

all  items  of  the BOQ/PS”. 
 

30. Right of Way : A number of projects are delayed on account of issued related to, right  
of  way‟  (RoW)  which  also  leads  to  escalation  of  costs. Considering this,  the  
availability of  RoW  should  be  ascertained prior to the award and communicated to 
the bidders during the process  of  bidding.  Further,  clarity  should  be  provided  on  
the timeline for providing the balance RoW. 
 

31. Timeline for Grant of Compensation : As per Point No. 12 of Section 3 (Page xlvi), 
“if a Compensation Event would cause an additional cost or would prevent the work 
being completed within the Time for Completion, the Contractor shall submit claim as 
per procedure laid in clause 41 within 14 days of the occurrence of Compensation 
Event and the Employer will give his duly considered evaluated decision as early as 



possible within three months.” However,  no  timeline  has  been  proposed  in  the  
document  for payment of these claims in case the Employer agrees to the payment of 
the same. Considering this, a maximum time period (of say 30 days)  may  be  
incorporated  in  the  document  for  grant  of compensation in such instances. 
 

32. Variation Clause :  As per Page lix and lx of the document, “While working out the 

value of work for the purpose of variation, the extra/substituted items for which new 

rates have been paid (but includes similar items,  rate  of  which  has  been  worked  

out  from  the  BOQ)  and payment  towards  price  adjustment,  and  the  adjustment  

towards statutory  variations  shall  not  be  considered.”  Further,  in  case variation 

is more than 20% of the contract price executed in the initial contract period, the 

payment made shall actually be less than the actual work done. Thus, in case the 

variation of work is by 60%, the payment for 40% (i.e. 60%-20%) of the work done 

shall be reduced by 4%. However, this may result in large losses to the contractor, in 

case the variations are on account of factors beyond the control of the contractor. 

Considering this, the variation may be allowed on the extra/substituted  items  which  

have  actually  been  used.  Further, variation in value of work for the entire amount 

(without putting any restriction for variation by more than 20%) may be considered. 

 

33. Procedure for Claims settlement : As mentioned above, a suitable clause may be 
inserted for timeline of  payment  of  claims  in  case  the  claims  are  accepted  by  
the Authority. 
 

34. Dispute Resolution :  In case certain amount related to variation claims is under dispute 

between  the  contractor  and  the  employer,  the  lowest  amount payable to the 

Contractor may be released by the Authority. Such payments  may  be  made  against  

bank  guarantee  of  equivalent amount being made available by the Contractor. This 

should not be considered full and final settlement of the matter. 

 
35. Payment Upon Termination : In case of termination of contract, a clause may be 

inserted in the bidding document proposing timeline for payment of dues to the 
contractor. 

 

36. Insertion of Not Withstanding Clause in the EMD, Performance and Advance 
BGs : In the draft of the various bank guarantees, the Not Withstanding Clause may 
be inserted as per the following standard format: 

    

Notwithstanding anything contained herein: 

    

a)    The Bank's liability under this guarantee/undertaking shall not exceed Rs (BG 

Amount), 

b)    This  guarantee/undertaking  shall  remain  in  force  upto _______ and 

  

c)    Bank is liable to   pay   the   guaranteed   amount  or part   thereof under this  

Bank Guarantee only and only if Employer serve upon us,a written claim or demand 

on or before _____________ [Expiry Date]. 

d) Thereafter the Bank shall   stand   discharged   from its liability under   this 

Guarantee and all the rights of Employer  under  this  Guarantee  shall  stand  

extinguished, irrespective of the fact whether the Guarantee in original is returned 



back to the Bank or not. 

 

37. Advance Bank Guarantee :  Advance  Bank  Guarantees  shall  be  reduced  to  the  
extent  of advances recovered out of the work completed. The corresponding reduction 
in the value of BG should be done on a quarterly/half- yearly basis. 
 

38. Changes in BG Format :  
 

1) Modification of the following clause related to the performance bank guarantees 
(addition of the clause underlined): 
 

o Any such demand made by the Employer on the Bank shall be conclusive„  and  

binding  notwithstanding  any  difference between  the  Employer  and  the  

Contractor  or  any  dispute pending before any Court, Tribunal, Arbitrator or any 

other authority, subject to no stay order being received from the Court or any other 

authority 

 

2) Modification of the following clause in the BG draft: 

 

Current Text: The Bank also agrees that the Employer at its option shall be entitled to 

enforce this Guarantee against the Bank as a principal debtor, in the first instance 

without proceeding against the Contractor and notwithstanding any security or other 

guarantee the Employer may have in relation to the Contractor„s liabilities 

 

Proposed Text: 

 

The Bank also agrees that the Employer at its option shall be entitled to enforce this 
Guarantee against the Bank as a principal debtor, in the first instance without reference 
to the Contractor and notwithstanding any security or other guarantee the Employer 
may have in relation to the Contractor„s liabilities. 

 
39. On award of work to the contractor, Department can sign a Tripartite agreement along 

with the Bank as one of the party.  At present such structure is followed for few PPP 
project.  This can be implemented in all EPC projects. 
 

40. On submission of each bill, on verification of work executed through 3rd 
party Engineer.  Under the Tripartite agreement, Bank can release 
90%  payment and balance can be made to release after the department 
approval of the said bill.  
 

41. At the outset it may submit that the present model form has been prepared 
keeping the High way project and Railways in mind. This needs to be modified 
to suit the building works. In buildings the requirement has to be frozen by way 
of preparation of architectural drawings before the contract is awarded. For 
this purpose the authority has to take suitable action to finalize the drawings 
well in time. The structural drawings and services drawings can be prepared 
by the contractor. 
 

42. The method of execution and supervision has to undergo major changes. The 
authority cannot continue to have the British legacy in the supervision of the 
works. Major structural modifications should be carried out in the set of the 



authority which should focus on the results than on the procedures. The 
bureaucratic set up of the authority has to be restructured.  
 

43. The levels of supervision from the authority have to be restructured.   Many 
levels of supervision should be done away with. There should be only two 
levels of supervision from the authority’s side. They should be responsible for 
the entire execution of the contract and should be delegated with suitable 
powers to decide all the issues pertaining to the contract - quantity variations, 
change of specifications extra items, substituted items, extension of time, 
arbitration etc etc. Depending on the value of work, the decision making and 
approvals are self defeating and lead to delay in deciding the contract matters. 
 

44. As far as the eligibility criteria are concerned for a simple work of 50% of the 
estimated amount and in the case of two works, 25% of the estimated amount 
of the work is to be considered within 7 years. Likewise the turnover for the 
eligibility is to be taken as 50% of the estimate within 7 years. 
 

45. The Performance security of 5% of the contract priceprovided in Article 7.1 is 
an exorbitant one and it must be limited to 2.5% of the contract price. 
 

46. The Retention Money provided in clause 7.5.1 may be released within one 
year of DLP as the DLP of two years carries much burden to the contractors. 
 

47. Article 8 and Article 9 provide various aspects of right of way, utilities and 
trees. In this connection it is submitted that the public utility shifting, land, 
NOC’s from government/administrative authorities for earth cutting or tits 
transporting, clay transporting, tribal pass etc should be facilitated by the 
authority. 
 

48. The damages provided in Article.8.3 is calculated on ‘per meter’ basis.  It is 
confusing and the compensation is to be calculated on area basis. 
 

49. If relaxation is made on the design criteria as provided in Article.  10.2.1, there 
maybe corresponding price adjustment also to be calculated. 
 

50. In the last sentence of   Cl. 10.4.3, it is mistakenly written as Cl. 10.4.3 instead 
of Cl. 10.4.2. That may be amended as 10.4.2. 
 

51. In connection with extension of time provided in Article. 10.4.4.for expediency 
and avoiding unnecessary delay of the work the following may be added to the 
said clause. “If no communication of received from the authority’s engineer 
within 60 days from the date of submission of the claim for extension of time, 
the same shall be deemed to have been granted by the authority’s engineer.” 
 

52. As per Article 15-1 the Default liability period is 2 years from the date of 
completion certificate. DLP of 2 years is an unbearable burden for the 
contractors. Hence it is tobe the limited to one year. Moreover in case the DLP 
is to be extended for more than one year it must be limited with an indemnity 
bond and insurance car policy. 
 

53. Regarding the rate of interest for advance payment as provided in Article. 
17.2.1, it should be 1% less than the rate at which the contractor could have 



obtained a loan from a scheduled bank. As interest rates keep changing fixed 
interest rate could be avoided. 
 

54. Article 17 is provided for payments. It is submitted that inArticle.7.7.2, the 
second linemay be as “the authority shall pay to the contractor....”instead of 
“liable to pay...” As far as the “bank rate” in the same clause is concerned 
theremust beclarity. It shall be the rate at which scheduled banks could have 
given loan to the contractor for executing the work. 
 

55. Regarding cement price in Article. 17.8.4, it should be the retail price of that 
area instead of WPI because there is considerable variation in price of cement 
from state to state. 
 

56. On restriction of price adjustment as provided in Article. 17.9, it is submitted 
that the price increase may be paid for the extended period also, in the event 
of grant of extension of time without any action by the Authority’s Engineer. 
 

57. Regarding arbitration procedure inArticle. 24.3.1. provides for arbitration in 
accordance  with the Rules of Arbitration of the International Centre for 
Alternative Dispute Resolution, New Delhi. The International centre for 
alternative Dispute Resolution, New Delhi is a society. There is no needed to 
follow its rules. The arbitration shall be held as per The Arbitration and 
Conciliation Act and the rules framed under that by the competent authorities. 
 

58. Another area of concern is the protection of workers. The agreement does not 
elaborate on the protection of the workers. Provisions should be made to 
protect the workers especially the out of the state workers who are the most 
exploited category. Their welfare measures, leave, payment etc. should be 
detailed. Even the best of the best contractors do not take care of the welfare 
of workers to the required extent. 
 

 

 


